




3. Certain Adjacent Wetlands and Non-navigable Tributaries That Are Not Relatively 
Permanent 

Key Points 

. 

. 

The agencies will assert jurisdiction over non-navigable, not relatively permanent 
tributaries and their adjacent wetlands where such tributaries and wetlands have 
a significant nexus to a traditional navigable water. 
A significant nexus analysis will assess the flow characteristics and functions of 
the tributary itself and the functions performed by any wetlands adjacent to the 
tributary to determine if they significantly affect the chemical, physical and 
biological integrity of downstream traditional navigable waters. 
"Similarly situated" wetlands include all wetlands adjacent to the same tributary. 
Significant nexus includes consideration of hydrologic factors including the 
following: 

- volume, duration, and frequency of flow, including consideration of 
certain physical characteristics of the tributary 

- proximity to the traditional navigable water 
- size of the watershed 
- average annual rainfall 
- average annual winter snow pack 

Significant nexus also includes consideration of ecologic factors including the 
following : 

- potential of tributaries to carry pollutants and flood waters to traditional 
navigable waters 

- provision of aquatic habitat that supports a traditional navigable water 
- potential of wetlands to trap and filter pollutants or store flood waters 
- maintenance of water quality in traditional navigable waters 

The following geographic features generally are not jurisdictional waters : 
- swales or erosional features (e.g . gullies, small washes characterized by 

low volume, infrequent, or short duration flow) 
- ditches (including roadside ditches) excavated wholly in and draining 

only uplands and that do not carry a relatively permanent flow of water 

The agencies will assert jurisdiction over the following types of waters when they 
have a significant nexus with a traditional navigable water: (1) non-navigable tributaries 
that are not relatively permanent, 30 (2) wetlands adjacent to non-navigable tributaries that 
are not relatively permanent, and (3) wetlands adjacent to, but not directly abutting, a 
relatively permanent tributary (e . a., separated from it by uplands, a berm, dike or similar 
feature) .3' As described below, the agencies will assess the flow characteristics and 
functions of the tributary itself, together with the functions performed by any wetlands 
adjacent to that tributary, to determine whether collectively they have a significant nexus 
with traditional navigable waters . 

3° For simplicity, the term "tributary" when used alone in this section refers to non-navigable tributaries 
that are not relatively permanent. 

As described in Section 2 of this guidance, the agencies will assert jurisdiction, without the need for a 
significant nexus finding, over all wetlands that are both adjacent and have a continuous surface connection 
to relatively permanent tributaries . See pp . 6-7, supra. 
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The agencies' assertion of jurisdiction over non-navigable tributaries and adjacent 
wetlands that have a significant nexus to traditional navigable waters is supported by five 
justices . Justice Kennedy applied the significant nexus standard to the wetlands at issue 
in Rapanos and Carabell : "[W]etlands possess the requisite nexus, and thus come within 
the statutory phrase `navigable waters,' if the wetlands, either alone or in combination 
with similarly situated lands in the region, significantly affect the chemical, physical, and 
biological integrity of other covered waters more readily understood as `navigable. "'32 
While Justice Kennedy's opinion discusses the significant nexus standard primarily in the 
context of wetlands adjacent to non-navigable tributaries,33 his opinion also addresses 
Clean Water Act jurisdiction over tributaries themselves . Justice Kennedy states that, 
based on the Supreme Court's decisions in Riverside Ba v~iew and SWANCC , "the 
connection between a non-navigable water or wetland may be so close, or potentially so 
close, that the Corps may deem the water or wetland a ̀ navigable water' under the Act. 
. . . Absent a significant nexus, jurisdiction under the Act is lacking. ,34 Thus, Justice 
Kennedy would limit jurisdiction to those waters that have a significant nexus with 
traditional navigable waters, although his opinion focuses on the specific factors and 
functions the agencies should consider in evaluating significant nexus for adjacent 
wetlands, rather than for tributaries. 

In considering how to apply the significant nexus standard, the agencies have 
focused on the integral relationship between the ecological characteristics of tributaries 
and those of their adjacent wetlands, which determines in part their contribution to 
restoring and maintaining the chemical, physical and biological integrity of the Nation's 
traditional navigable waters . The ecological relationship between tributaries and their 
adjacent wetlands is well documented in the scientific literature and reflects their physical 
proximity as well as shared hydrological and biological characteristics . The flow 
parameters and ecological functions that Justice Kennedy describes as most relevant to an 
evaluation of significant nexus result from the ecological inter-relationship between 
tributaries and their adjacent wetlands . For example, the duration, frequency, and volume 
of flow in a tributary, and subsequently the flow in downstream navigable waters, is 
directly affected by the presence of adjacent wetlands that hold floodwaters, intercept 
sheet flow from uplands, and then release waters to tributaries in a more even and 
constant manner. Wetlands may also help to maintain more consistent water temperature 
in tributaries, which is important for some aquatic species. Adjacent wetlands trap and 
hold pollutants that may otherwise reach tributaries (and downstream navigable waters) 
including sediments, chemicals, and other pollutants . Tributaries and their adjacent 
wetlands provide habitat (e.g., feeding, nesting, spawning, or rearing young) for many 
aquatic species that also live in traditional navigable waters . 

32 Id . at 2248 . When applying the significant nexus standard to tributaries and wetlands, it is important to 
apply it within the limits of jurisdiction articulated in SWANCC. Justice Kennedy cites SWANCC with 
approval and asserts that the significant nexus standard, rather than being articulated for the first time in 
Ra anos, was established in SWANCC. 126 S . Ct . at 2246 (describing SWANCC as "interpreting the Act 
to require a significant nexus with navigable waters") . It is clear, therefore, that Justice Kennedy did not 
intend for the significant nexus standard to be applied in a manner that would result in assertion of 
jurisdiction over waters that he and the other justices determined were not jurisdictional in SWANCC. 
Nothing in this guidance should be interpreted as providing authority to assert jurisdiction over waters 
deemed non jurisdictional by SWANCC. 
33 126 S. Ct . at 2247-50 . 
34 Id . at 2241 (emphasis added) . 
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When performing a significant nexus analysis,35 the first step is to determine if the tributary has any adjacent wetlands . Where a tributary has no adjacent wetlands, the agencies will consider the flow characteristics and functions of only the tributary itself in determining whether such tributary has a significant effect on the chemical, physical and 
biological integrity of downstream traditional navigable waters . A tributary, as 
characterized in Section 2 above, is the entire reach of the stream that is of the same order 
(i.e ., from the point of confluence, where two lower order streams meet to form the 
tributary, downstream to the point such tributary enters a higher order stream). For 
purposes of demonstrating a connection to traditional navigable waters, it is appropriate 
and reasonable to assess the flow characteristics of the tributary at the point at which 
water is in fact being contributed to a higher order tributary or to a traditional navigable 
water. If the tributary has adjacent wetlands, the significant nexus evaluation needs to 
recognize the ecological relationship between tributaries and their adjacent wetlands, and 
their closely linked role in protecting the chemical, physical, and biological integrity of 
downstream traditional navigable waters . 

Therefore, the agencies will consider the flow and functions of the tributary 
together with the functions performed by all the wetlands adjacent to that tributary in 
evaluating whether a significant nexus is present. Similarly, where evaluating significant 
nexus for an adjacent wetland, the agencies will consider the flow characteristics and 
functions performed by the tributary to which the wetland is adjacent along with the 
functions performed by the wetland and all other wetlands adjacent to that tributary. This 
approach reflects the agencies' interpretation of Justice Kennedy's term "similarly 
situated" to include all wetlands adjacent to the same tributary . Where it is determined 
that a tributary and its adjacent wetlands collectively have a significant nexus with 
traditional navigable waters, the tributary and all of its adjacent wetlands are 
jurisdictional . Application of the significant nexus standard in this way is reasonable 
because of its strong scientific foundation - that is, the integral ecological relationship 
between a tributary and its adjacent wetlands . Interpreting the phrase "similarly situated" 
to include all wetlands adjacent to the same tributary is reasonable because such wetlands 
are physically located in a like manner (i.e ., lying adjacent to the same tributary) . 

Principal considerations when evaluating significant nexus include the volume, 
duration, and frequency of the flow of water in the tributary and the proximity of the 
tributary to a traditional navigable water. In addition to any available hydrologic 
information (e.g ., gauge data, flood predictions, historic records of water flow, statistical 
data, personal observations/records, etc.), the agencies may reasonably consider certain 
physical characteristics of the tributary to characterize its flow, and thus help to inform 
the determination of whether or not a significant nexus is present between the tributary 
and downstream traditional navigable waters . Physical indicators of flow may include 
the presence and characteristics of a reliable ordinary high water mark (OHWM) with a 
channel defined by bed and banks . 36 Other physical indicators of flow may include 
3s In discussing the significant nexus standard, Justice Kennedy stated : "The required nexus must be 
assessed in terms of the statute's goals and purposes . Congress enacted the [CWA] to `restore and maintain 
the chemical, physical, and biological integrity of the Nation's waters' . . ." 126 S. Ct . at 2248 . Consistent 
with Justice Kennedy's instruction, EPA and the Corps will apply the significant nexus standard in a 
manner that restores and maintains any of these three attributes of traditional navigable waters . 36 See 33 C.F.R . § 328.3(e). The OHWM also serves to define the lateral limit of jurisdiction in a non-
navigable tributary where there are no adjacent wetlands . See 33 C.F .R . § 328.4(c) . While EPA regions 
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shelving, wracking, water staining, sediment sorting, and scour. 37 Consideration will also 
be given to certain relevant contextual factors that directly influence the hydrology of 
tributaries including the size of the tributary's watershed, average annual rainfall, average 
annual winter snow pack, slope, and channel dimensions. 

In addition, the agencies will consider other relevant factors, including the 
functions performed by the tributary together with the functions performed by any 
adjacent wetlands . One such factor is the extent to which the tributary and adjacent 
wetlands have the capacity to carry pollutants (e.g ., petroleum wastes, toxic wastes, 
sediment) or flood waters to traditional navigable waters, or to reduce the amount of 
pollutants or flood waters that would otherwise enter traditional navigable waters . 38 The 
agencies will also evaluate ecological functions performed by the tributary and any 
adjacent wetlands which affect downstream traditional navigable waters, such as the 
capacity to transfer nutrients and organic carbon vital to support downstream foodwebs 
(e.g ., macroinvertebrates present in headwater streams convert carbon in leaf litter 
making it available to species downstream), habitat services such as providing spawning 
areas for recreationally or commercially important species in downstream waters, and the 
extent to which the tributary and adjacent wetlands perform functions related to 
maintenance of downstream water quality such as sediment trapping . 

After assessing the flow characteristics and functions of the tributary and its 
adjacent wetlands, the agencies will evaluate whether the tributary and its adjacent 
wetlands are likely to have an effect that is more than speculative or insubstantial on the 
chemical, physical, and biological integrity of a traditional navigable water. As the 
distance from the tributary to the navigable water increases, it will become increasingly 
important to document whether the tributary and its adjacent wetlands have a significant 
nexus rather than a speculative or insubstantial nexus with a traditional navigable water. 

Accordingly, Corps districts and EPA regions shall document in the 
administrative record the available information regarding whether a tributary and its 
adjacent wetlands have a significant nexus with a traditional navigable water, including 
the physical indicators of flow in a particular case and available information regarding 
the functions of the tributary and any adjacent wetlands . The agencies will explain their 
basis for concluding whether or not the tributary and its adjacent wetlands, when 
considered together, have a more than speculative or insubstantial effect on the chemical, 
physical, and biological integrity of a traditional navigable water. 

Swales or erosional features (e.g ., gullies, small washes characterized by low 
volume, infrequent, or short duration flow) are generally not waters of the United States 

and Corps districts must exercise judgment to identify the OHWM on a case-by-case basis, the Corps' 
regulations identify the factors to be applied. These regulations have recently been further explained in 
Regulatory Guidance Letter (RGL) 05-05 (Dec . 7, 2005). The agencies will apply the regulations and the 
RGL and take other steps as needed to ensure that the OHWM identification factors are applied 
consistently nationwide . 
37 See Justice Kennedy's discussion of "physical characteristics," 126 S. Ct . at 2248-2249. 
38 See, ,generally, 126 S. Ct . at 2248-53; see also 126 S . Ct . at 2249 ("Just as control over the non-
navigable parts of a river may be essential or desirable in the interests of the navigable portions, so may the 
key to flood control on a navigable stream be found in whole or in part in flood control on its 
tributaries . . . .") (citing to Oklahoma ex rel . Phillips v. Guy F. Atkinson Co . , 313 U.S . 508, 524-25(1941)). 
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because they are not tributaries or they do not have a significant nexus to downstream 
traditional navigable waters . In addition, ditches (including roadside ditches) excavated 
wholly in and draining only uplands and that do not carry a relatively permanent flow of 
water are generally not waters of the United States because they are not tributaries or they 
do not have a significant nexus to downstream traditional navigable waters.39 Even 
when not jurisdictional waters subject to CWA §404, these geographic features (e.g ., 
swales, ditches) may still contribute to a surface hydrologic connection between an 
adjacent wetland and a traditional navigable water. In addition, these geographic features 
may function as point sources (i.e ., "discernible, confined, and discrete conveyances"), 
such that discharges of pollutants to other waters through these features could be subject 
to other CWA regulations (e.g., CWA §§ 311 and 402),40 

Certain ephemeral waters in the arid west are distinguishable from the geographic 
features described above where such ephemeral waters are tributaries and they have a 
significant nexus to downstream traditional navigable waters . For example, in some cases 
these ephemeral tributaries may serve as a transitional area between the upland 
environment and the traditional navigable waters . During and following precipitation 
events, ephemeral tributaries collect and transport water and sometimes sediment from 
the upper reaches of the landscape downstream to the traditional navigable waters . These 
ephemeral tributaries may provide habitat for wildlife and aquatic organisms in 
downstream traditional navigable waters . These biological and physical processes may 
further support nutrient cycling, sediment retention and transport, pollutant trapping and 
filtration, and improvement of water quality, functions that may significantly affect the 
chemical, physical, and biological integrity of downstream traditional navigable waters . 

Documentation 

As described above, the agencies will assert CWA jurisdiction over the following 
waters without the legal obligation to make a significant nexus determination : traditional 
navigable waters and wetlands adjacent thereto, non-navigable tributaries that are 
relatively permanent waters, and wetlands with a continuous surface connection with 
such tributaries. The agencies will also decide CWA jurisdiction over other non-
navigable tributaries and over other wetlands adjacent to non-navigable tributaries based 
on a fact-specific analysis to determine whether they have a significant nexus with 
traditional navigable waters . For purposes of CWA §404 determinations by the Corps, 
the Corps and EPA are developing a revised form to be used by field regulators for 
documenting the assertion or declination of CWA jurisdiction . 

Corps districts and EPA regions will ensure that the information in the record 
adequately supports any jurisdictional determination. The record shall, to the maximum 
extent practicable, explain the rationale for the determination, disclose the data and 
information relied upon, and, if applicable, explain what data or information received 
greater or lesser weight, and what professional judgment or assumptions were used in 
reaching the determination. The Corps districts and EPA regions will also demonstrate 
and document in the record that a particular water either fits within a class identified 
above as not requiring a significant nexus determination, or that the water has a 
39 See 51 Fed. Reg. 41206, 41217 (Nov . 13, 1986). ao 33 U.S.C . § 1362(14) . 
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significant nexus with a traditional navigable water. As a matter of policy, Corps districts and EPA regions will include in the record any available information that documents the 
existence of a significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even though 
a significant nexus finding is not required as a matter of law. 

All pertinent documentation and analyses for a given jurisdictional determination 
(including the revised form) shall be adequately reflected in the record and clearly 
demonstrate the basis for asserting or declining CWA jurisdiction .41 Maps, aerial 
photography, soil surveys, watershed studies, local development plans, literature 
citations, and references from studies pertinent to the parameters being reviewed are 
examples of information that will assist staff in completing accurate jurisdictional 
determinations . The level of documentation may vary among projects . For example, 
jurisdictional determinations for complex projects may require additional documentation 
by the project manager. 

Benjamin H. Grumbles 
Assistant Administrator for Water 
U.S . Environmental Protection Agency 

John Paul Woodley, Jr. 
Assistant Secretary of the Army 
(Civil Works) 
Department of the Army 

4' For jurisdictional determinations and permitting decisions, such information shall be posted on the 
appropriate Corps website for public and interagency information . 
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